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THE APPLICANT'S COMMENTS ON THE EXAMINING AUTHORITY'S

SCHEDULE OF CHANGES TO THE DRAFT DEVELOPMENT CONSENT ORDER

—(1) In this Order...

“the 2009 Act” means the Marine and Coastal
Access Act 2009(n);

“the 2011 Regulations” means the Marine
Licensing (Licence Application Appeals)
Regulations2011(a);

(a) S.I.2011/934

Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes
Contents
Schedules SCHEDULE 9 gmpe;r???nnteggﬂs;quenual The Applicant agrees with this change and has amended
PART 5 — Procedure for Appeals Schedules 9, 10, 11 and 12 the dD.CO‘ as per the version submitted at Deadline 8,
accordingly.
SCHEDULE 10
PART 5 — Procedure for Appeals
SCHEDULE 11
PART 5 — Procedure for Appeals
SCHEDULE 12
PART 5 — Procedure for Appeals
Articles
2 Amendment consequential | The Applicant agrees with the principle of an appeal

to Part 5 in each of
Schedules 9, 10, 11 and 12

process connected to a refusal or non-determination of a
document submitted to the Marine Management
Organisation (MMO) for approval under the Deemed
Marine Licences (DMLs). This is considered essential for
the reasons already explained by the Applicant during the
course of the examination.

The Applicant proposes to provide a position statement
with the MMO at Deadline 9 which sets out the
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

Applicant's position in this respect as well as the
alternative drafting options.

In summary, the Applicant recognises that the drafting
proposed by the EXA would be consistent with the
drafting proposed by Hornsea Project Three (if the same
approach is accepted by the Secretary of State) and that
it would make use of the existing mechanism for appeals
under the 2011 Regulations, with modified timescales.
The Applicant welcomes the proposed modifications to
the 2011 Regulations, which would ensure that (similar to
the bespoke arrangements proposed by the Applicant)
there is certainty as to timeframes for decision making. In
summary, whilst the bespoke appeals process would
offer consistency for determination of approvals under the
Requirements and DML Conditions, the Applicant is
content to include an appeals mechanism which adopts
the modified 2011 Regulations in respect of DML
approvals.

The Applicant has therefore adopted the ExA's suggested
drafting in the dDCO submitted at Deadline 8.

—(1) In this Order...

“temporary stopping up of public rights of way

plan” means the plan certified as the temporary

stopping up of public rights of way plan by the

Secretary of State for the purposes of this Order;
“the tourism and associated business impact
mitigation strategy” means the document certified
as the tourism and associated business

To reflect suggested
amendment by NNDC

The Applicant strongly opposes this change to the dDCO.

The Applicant has submitted a 'Position Statement: North
Norfolk District Council Requested Requirement to
Address Perceived Tourism Impacts' (reference: EXA;
AS; 10.D8.12) in support of the Applicant's position that a
tourism mitigation strategy is not necessary, appropriate
or reasonable in this case. In summary, there is no
significant adverse impact on tourism identified in
Chapter 30 Tourism and Recreation of the Environmental
Statement (ES); NNDC have not provided any evidence
of a perceived impact on tourism from offshore wind farm
construction processes; the Applicant's evidence
(submitted at Deadline 8 as referenced above) has
shown that similar construction processes for other
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

offshore wind farm projects in North Norfolk have not
resulted in any tourism impact (whether perceived or
actual); the Applicant's Project already relies on
significant embedded mitigation to minimise construction
impacts to avoid such potential impacts; the Applicant's
Project fully complies with National Policy Statement
(NPS) EN1 and the National Planning Policy Framework
(NPPF); the Applicant is not aware of any precedent for
mitigation in respect of perceived tourism impacts (and
indeed none has been advanced by NNDC); and the
Examining Authority for Hornsea Project Three has not
suggested that similar mitigation be included for that
project in their schedule of changes to the dDCO despite,
for that project, the landfall falling within the Norfolk Coast
Area of Outstanding Natural Beauty (AONB), no
commitment to a long Horizontal Directional Drill (HDD) at
landfall, and no commitment to HVDC (and therefore the
option of a HVAC booster station and a wider cable
corridor). Accordingly, the Applicant maintains that the
Requirement is not necessary or appropriate.

In addition, the Applicant considers that the Requirement
as currently drafted is not reasonable or enforceable in
that there is no mechanism, either set in policy or agreed
between the Applicant and NNDC which allows the
guantum of any contribution to be calculated. Without
this it cannot be said that such a contribution is fairly and
reasonably related in scale and kind as it is hot known
what the contribution sought by NNDC will be, neither is
this sufficiently precise. If NNDC had concerns as to
perceived tourism impacts, then it might have been
expected that a Supplementary Planning Document
(SPD) which set out these concerns and, perhaps even
more importantly, sets out an open and transparent
evidence—based mechanism for calculating such
contributions would have been adopted.
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

In short, the Applicant has submitted substantial evidence
which shows there is no tourism impact which arises from
the Project and, in any event, it would be wholly
unreasonable to require mitigation by way of an
unquantified financial payment with no agreed or adopted
mechanism for its calculation post consent.

5(3) to
5(6)

(3) The undertaker must consult the Secretary
of State before making an application for
consent under this article by giving notice in
writing of the proposed application ard-the
Soemban ot Ciain ol spn e s nonnisn

(4) The Secretary of State must consult th

MMO before giving consent to the transfer or
grant to another person of the whole or part of
the benefit of the provisions of the deemed
marine licences.

(5) The Secretary of State must consult
National Grid before giving consent to the
transfer or grant to a person of any or all of
the benefit of the provisions of this Order
(excluding the deemed marine licences
referred to in paragraph (2) above)

(6) toorer ot rde st entns e s
application-for consent made under this-article
within-a-period e_l el_glnt_”eelss_ee eREHGoR
the-cate-the applle’atlen isreceivedy-the

Subsequent sub-paragraphé. renumbered
accordingly

The issue of whether it
would be appropriate for a
decision of the Secretary of
State relating to the
transfer of the benefit of the
Order to be subject to
arbitration has been
explored in the
examination. The ExA has
sought evidence in relation
to the justification for the
approach suggested by the
Applicant.

The Applicant understands that the dDCO reference in
this case is to Article 6(3) and Article 6(6). In the first
instance, it should be noted that this drafting does not
relate to arbitration, and that the Applicant has already
amended the dDCO to specifically exclude the Secretary
of State from the arbitration article (see Article 38(2) of
the dDCO). The drafting concerned in Article 6(3) and
6(6) seeks only to require the Secretary of State to
determine an application for consent to transfer the
benefit of the DCO within reasonable timescales. Similar
drafting has been included in more recently drafted, but
not yet made, DCOs for Hornsea Project Three and
Thanet Extension Offshore Wind Farm. However, for
those projects, the option of arbitration in respect of
Secretary of State decisions has been retained and, in
the case of Thanet Extension, a separate appeals
mechanism for disputes with the Secretary of State has
been included. The Applicant considers that any decision
in relation to the inclusion of arbitration/ an appeal
mechanism for disputes with the Secretary of State
should be applied consistently across offshore wind farm
Orders.

In relation to the inclusion of timescales for determination
under this article, for any project of national significance,
it is important to ensure expedition of process when
obtaining necessary approvals under the DCO. The
transfer of benefit article, as with many other articles,
requirements and conditions contained within the dDCO,
should necessarily be subject to reasonable timeframes
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

by which an application should be determined.

Without any reasonable timeframe for determination of
such an application, there is no ability for the Applicant to
control when the benefit of the DCO may be transferred
and there is no legal imperative, or timeframe incentive,
for the Secretary of State to determine such an
application.

The Applicant is concerned that the removal of this
drafting could lead to uncertainty and delay. As the ExA
will be aware, if the Applicant (or any Applicant for an
offshore wind farm project) wished to transfer the Project
to another company, expedition and timing is absolutely
critical in ensuring that the transfer can properly take
place. Any delay in being able to transfer the consent
could affect bankability, commercial attractiveness and
ultimately the value of the Project as a whole. Any such
delay could for example, and depending on the stage of
the project at which the transfer takes place, also impact
on the Contracts for Difference (CfD) bidding process or
on meeting CfD milestones.

The Applicant considers that the principle of the drafting
is reasonable and should therefore remain. However, if
considered more appropriate, the Applicant is willing to
align the timeframes within the two paragraphs and allow
the Secretary of State 8 weeks to provide an initial
response to the consultation under paragraph (3). It
should be noted in this context, that the pre-application
consultation required under paragraph (3) offers a
mechanism for early engagement and allows the
Secretary of State sufficient time to be consulted on the
proposals before the application is subsequently
submitted for determination. The determination period (a
further 8 week period) will only run once the application is
received by the Secretary of State under paragraph (6).
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

In total, this allows the Secretary of State sixteen weeks

to consult on, and subsequently, determine the

application for a transfer of benefit. This allows certainty

to the Applicant but also affords the Secretary of State
sufficiently reasonable time to ensure that the transfer
can take place following adequate consultation. The
dDCO submitted at Deadline 8 has been amended
accordingly.

37(1)

(2) the outline skills and employment strategy
(aa) the Development Principles (8.23); and
(bb) the tourism and associated business impact
mitigation strategy (8.24).

To reflect suggested
amendment by NNDC

The Applicant strongly opposes this change to the
dDCO.

The Applicant has submitted a 'Position Statement:
North Norfolk District Council Requested
Requirement to Address Perceived Tourism
Impacts' (reference: ExA; AS; 10.D8.12) in support
of the Applicant's position that a tourism mitigation
strategy is not necessary, appropriate or reasonable
in this case. In summary, there is no significant
adverse impact on tourism identified in Chapter 30
Tourism and Recreation of the Environmental
Statement (ES); NNDC have not provided any
evidence of a perceived impact on tourism from
offshore wind farm construction processes; the
Applicant's evidence (submitted at Deadline 8 as
referenced above) has shown that similar
construction processes for other offshore wind farm
projects in North Norfolk have not resulted in any
tourism impact (whether perceived or actual); the
Applicant's Project already relies on significant
embedded mitigation to minimise construction
impacts to avoid such potential impacts; the
Applicant's Project fully complies with NPS EN1 and
the NPPF; the Applicant is not aware of any
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

precedent for mitigation in respect of perceived
tourism impacts (and none has been advanced by
NNDC); and the ExA for Hornsea Project Three has
not suggested that similar mitigation be included for
that project in their schedule of changes to the
dDCO despite, for that project, the landfall falling
within the Norfolk Coast Area of Outstanding
Natural Beauty (AONB), no commitment to a long
HDD at landfall, and no commitment to HVDC (and
therefore the option of a HVAC booster station and
a wider cable corridor). Accordingly, the Applicant
maintains that the Requirement is not necessary or
appropriate.

In addition, the Applicant considers that the
Requirement as currently drafted is not reasonable
or enforceable in that there is no mechanism, either
set in policy or agreed between the Applicant and
NNDC which allows the quantum of any contribution
to be calculated. Without this it cannot be said that
such a contribution is fairly and reasonably related
in scale and kind as it is not known what the
contribution sought by NNDC will be, neither is this
sufficiently precise. If NNDC had concerns as to
perceived tourism impacts, then it might have been
expected that a Supplementary Planning Document
(SPD) which set out these concerns and, perhaps
even more importantly, sets out an open and
transparent evidence—based mechanism for
calculating such contributions would have been
adopted.

In short, the Applicant has submitted substantial
evidence which shows there is no tourism impact
which arises from the Project and, in any event, it
would be wholly unreasonable to require mitigation
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

by way of an unquantified financial payment with no
agreed or adopted mechanism for its calculation
post consent.

Requirements

5 2.- (1) ) As per the Applicant's Additional Submission dated 14 May
To (rjeﬂECt,\TéggedSt"qosnsB . 2019 (Collision Risk Modelling Update for increase in
(e) Subject to Sub_paragraph (2) have a draught Ir:gzuﬁ'edyfonos\/?ng ! draught helght (dOCUment rEfer.ence: EXA,AS,].OD?SZ)),
gt of s ran 22 et fom MHWS. | apcatonaffurher (1 0L 123 20520030 s et et
(2) (2) the number of wind turbine generators collision risk model(s) wind turbine generators across Norfolk Vanguard East and
. . g Norfolk Vanguard West. Accordingly, the Applicant has
[|n_ Norfolk VVanguard East] with a draught . amended Requirement 2(e) of the dDCO submitted at D8 to
height of less than [ Jm from MHWS comprised refer to a draught height of not less than 27 metres from
in the authorised project must not exceed [ ]. MHWS.
(b) the number of wind turbine
generators [in Norfolk VVanguard West] with
a draught height of less than [ Jm from
MHWS comprised in the authorised project
must not exceed [ ].
Subsequent sub-paragraphs renumbered
accordingly
3 Fhe-totalnumberofwind-turbine . The Applicant agrees with the proposed drafting and that it
2 generators-must-be-apportioned between To allow for fle>_<|l_J|I|ty allows flexibility within the parameters assessed.
Norfolk Vanguard-Eastand-Norfolk Vanguard between the minimum and  |accordingly, the Applicant has adopted this proposed
West {rounded-to-the-nearest whole-number) maximum parameters drafting in Requirement 3 (together with Condition 3 in the
: ith-the followinaf | Generation DMLs (Schedule 9-10)), in the dDCO submitted
. . at Deadline 8.
{a)-two-thirds-of the-total-number-of wind
. )
i gl Hhe gel |_|E||ateﬁ|5| e lel' IB“EI" angﬁual_el II X ESE.
{b)-halfof the-total- number-ofwind
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

- - ol I
West-and-half-of the total- numberofwind
bi ) foll I

East.

3.—(1) The total number of wind turbine
generators forming part of the authorised
project must not exceed 180 and shall be
configured such that at any time:

(@) No more than two-thirds of the
total number of wind turbine
generators (rounded to the nearest
whole number) must be located in
Norfolk Vanguard West; and

(b) No more than one half of the total
number of wind turbine generators
(rounded to the nearest whole
number) must be located in Norfolk
Vanguard East.

17(1)

(1) No stage of the onshore transmission works
may commence until for that stage a code of
construction practice has been submitted to and
approved by the relevant planning authority, in
consultation with Norfolk County Council, the
relevant statutory nature conservation body and
the Environment Agency.

To ensure that nature
conservation interests are
fully considered in the
CoCPs.

The Applicant understands that the DCO reference in this
case is to Requirement 20.

The Applicant notes that Natural England has not
requested an amendment of this nature. It will be a matter
for the relevant planning authority to determine who
should be consulted on the approval of the final Code of
Construction Practice (CoCP). However, it should be
noted that the Outline CoCP (OCoCP) (document 8.01)
requires the Applicant to agree the final version of the
Invasive Species Management Plan (required pursuant to
Requirement 20(2)(m)) (see Section 5 of the OCoCP)
with Natural England. The Applicant is keen to ensure
that Natural England's resources are used in the most
effective way and, as the Invasive Species Management
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approved landscaping management scheme that
within a period of five-ten years after planting, is
removed, dies or becomes, in the opinion of the

for planting to become
established in this locality.

Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments

changes
Plan is the only matter of relevance to Natural England in
the OCoCP and there is already a commitment to agree
this plan with Natural England, it would seem
unnecessary to consult them on the entire OCoCP in this
particular case.
The Applicant therefore does not consider it necessary to
amend Requirement 20.

18 (2) The landscaping To ensure better The Applicant agrees with the principle of this suggested
rnanagemen'g scheme must understanding of tree change and has amended the dDCO, submitted at
include details of proposed removal proposed and Deadline 8, accordingly.
hard and soft landscaping consequent replanting
works appropriate for the considered necessary
relevant stage, including— under this Requirement
(d) details of existing trees to be removed
(¢-e) details of existing trees and
hedgerows to be retained with
measures for their protection
during the construction period;

(e-f) retained historic
landscape features and
proposals for restoration,
where relevant; (f g)
implementation timetables
for all landscaping works;
(g-h) proposed finished heights, form and gradient
of earthworks; and ¢h-1) maintenance of the
landscaping;
19(2) (2) Any tree or shrub planted as part of an To reflect likely timescales No evidence has been presented that a 10 year

maintenance period is required in the Broadland and
Breckland administrative areas and it is not therefore
reasonable to increase the maintenance period to 10 years
in these areas. The evidence for a 10 year maintenance
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

relevant planning authority, seriously damaged or
diseased must be replaced in the first available
planting season with a specimen of the same
species and size as that originally planted unless a
different species is otherwise agreed in writing
with the relevant planningauthority.

period submitted by NNDC related to unfavourable growing
conditions specific to North Norfolk.

In addition, evidence for a 10 year maintenance period has
only been presented by NNDC for 'trees’, and not shrubs.
The Applicant has committed to micrositing the onshore
cable route to avoid individual trees in hedgerows where
possible — the widths of the hedgerow crossings are
reduced from 45m to 20m to achieve this. As the cable
corridor is narrowed to the extent required for the cables, it
is not possible to re-plant trees at these crossing points (due
to the potential for tree roots to damage the cables) and
only hedgerows will be reinstated. However, there may be
opportunities to replace trees within the Order limits but
outside of the permanent operational easement area. The
Applicant has now committed, subject to landowner
agreement, to replacing trees as close as practicable to the
location where they were removed, outside of the
permanent operational easement and subject to landowner
agreement. In addition, but also subject to landowner
agreement, the Applicant will commit to 10 years of post-
planting maintenance for replaced trees within North
Norfolk.

This has been captured within an update to the Outline
Landscape and Ecological Management Strategy (OLEMS)
(DCO document 8.7) which will be submitted at Deadline 9.
However, it should be noted that as the replacement and
maintenance of trees in NNDC's area would be outside of
the narrowed cable corridor and subject to landowner
agreement, it is not appropriate to secure this by way of
requirement and this does not alter the Applicant's position
that the DCO requirement should refer to a 5 year
maintenance period.

As no evidence has been presented by NNDC that the

maintenance period for shrubs should be longer than 5
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paragraph (1), construction work may
beundertaken for essential activities
including but not limited to—

{&)}-continuous-perieds-ef-operation-that-are

{b) delivery to the onshore transmission

works of abnormal loads that may

otherwise cause congestion on the local

road network;

{e) works required that may necessitate the
temporary closure of roads;
trenchless-installationtechniques;

{&) onshore transmission works at the landfall;

{6 commissioning or outage
works associated with the
extension to the Necton National

continuous periods of
operation as referred to in
sub-paragraph (a) other
than at landfall, nor does it
consider the impact of
onshore transmission
works requiring trenchless
installation outside of the
normal working hours.

Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments

changes
years, it is considered appropriate to retain a 5 year
maintenance period in the requirement for NNDC's
administrative area.

2) The code of construction practice must . . P .

20(2) ( . ) : To reflect concerns of The Applicant agrees with the principle of this change but
accord with the outline code of construction NNDC the Applicant considers that the detail should be included
practice and include details, as appropriate to within the OCoCP rather than within the Requirement.
the relevant stage, on— The Applicant will therefore submit an amended OCoCP
at Deadline 9 accordingly.

(d) construction noise and vibration (including the
use of low noise reversing warnings on vehicles
and temporary acoustic barriers);
26 (2) Outside the hours specified in The ES does not consider The Applicant has submitted a document titled

'‘Consideration of potential impacts related to continuous
periods of operation referred to in Requirement 26(a) and
26(d)' (document reference: ExA;AS;10.D8.6) at Deadline
8 in order to provide the ExA with confidence that the
impacts of such works will not have significant effects
following, where necessary, the application of enhanced
mitigation. As noted in the document, this enhanced
mitigation is already secured through the OCoCP. Given
this, there is no reason to restrict hours of working for
these essential construction activities. It should also be
noted that it is essential for these additional working
hours to apply for these particular construction activities
as they must be completed in one continuous period (see
EXA;AS;10.D8.6 for a further explanation in relation to
this). For these reasons paragraphs (a) and (d) have not
been deleted from the dDCO submitted at Deadline 8.

The Applicant has no objection to including new
paragraph (5) of Requirement 26 (restricting crushing and
screening works at mobilisation areas), and this has been
included in the updated dDCO submitted at Deadline 8.
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

Grid substation comprised within

Work No. 10A;

{g) commissioning or outage works

associated with the overhead line

modification works comprised within

Work No. 11 and Work No. 11A;

{h) electrical installation; and

{5 emergency works.

[re-number sub-paragraphs accordingly]
(5) No crushing or screening works must take

place at any time on any of the mobilisation areas,

without the prior written consent of the relevant
local authority.

34

(1) No part of Works No. 4C or Work No.
5 within the District of North Norfolk may
commence until such time as a tourism

and associated business impact mitigation
strategy has been submitted to and
approved in writing by North Norfolk
District Council.

(2) The tourism and associated business
impact mitigation strategy referred to in
sub-paragraph (1) must include:

(a) Details of a contribution to be paid by
the undertaker to Tourism Information
Centres, Visit North Norfolk, Visit Norfolk
and any other relevant organisations
supporting and promoting tourism in North
Norfolk;

(b) Details of a method by which the
contribution by the undertaker in (a) will
be apportioned tothe above

Agreement reflects
suggestion made by NNDC

The Applicant strongly opposes this change to the
dDCO.

The Applicant has submitted a 'Position Statement:
North Norfolk District Council Requested
Requirement to Address Perceived Tourism
Impacts' (reference: ExA; AS; 10.D8.12) in support
of the Applicant's position that a tourism mitigation
strategy is not necessary, appropriate or reasonable
in this case. In summary, there is no significant
adverse impact on tourism identified in Chapter 30
Tourism and Recreation of the Environmental
Statement (ES); NNDC have not provided any
evidence of a perceived impact on tourism from
offshore wind farm construction processes; the
Applicant's evidence (submitted at Deadline 8 as
referenced above) has shown that similar
construction processes for other offshore wind farm
projects in North Norfolk have not resulted in any
tourism impact (whether perceived or actual); the

AC_156007588_2
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Ref

Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

organisations;

(c) Details of who will administer the
strategy;
Details of how the strategy will be funded
including the cost of administration;

Applicant's Project already relies on significant
embedded mitigation to minimise construction
impacts to avoid such potential impacts; the
Applicant's Project fully complies with NPS EN1 and
the NPPF; the Applicant is not aware of any
precedent for mitigation in respect of perceived
tourism impacts (and none has been advanced by
NNDC); and the Examining Authority for Hornsea
Project Three has not suggested that similar
mitigation be included for that project in their
schedule of changes to the dDCO despite, for that
project, the landfall falling within the Norfolk Coast
Area of Outstanding Natural Beauty (AONB), no
commitment to a long HDD at landfall, and no
commitment to HVDC (and therefore the option of a
HVAC booster station and a wider cable corridor).
Accordingly, the Applicant maintains that the
Requirement is not necessary or appropriate.

In addition, the Applicant considers that the
Requirement as currently drafted is not reasonable
or enforceable in that there is no mechanism, either
set in policy or agreed between the Applicant and
NNDC which allows the quantum of any contribution
to be calculated. Without this it cannot be said that
such a contribution is fairly and reasonably related
in scale and kind as it is not known what the
contribution sought by NNDC will be, neither is this
sufficiently precise. If NNDC had concerns as to
perceived tourism impacts, then it might have been
expected that a Supplementary Planning Document
(SPD) which set out these concerns and, perhaps
even more importantly, sets out an open and
transparent evidence—based mechanism for
calculating such contributions would have been
adopted.
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Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes

In short, the Applicant has submitted substantial evidence
which shows there is no tourism impact which arises from
the Project and, in any event, it would be wholly
unreasonable to require mitigation by way of an
unquantified financial payment with no agreed or adopted
mechanism for its calculation post consent.

Deemed Marine Licences

The following paragraph and condition numbers refer to Schedule 9. Where there are equivalent provisions in Schedules 10, 11 and 12 the same
amendments would apply.

Part 1 i ’ Amendment reflects The Applicant agrees with the principle of an appeal
consuliee-and-the-undertaker; changes proposed to process connected to a refusal or non-determination of a
appeal procedure in Part 5 document submitted to the Marine Management
Organisation (MMO) for approval under the Deemed

or-Sunday-which-is-not-ChristmasDay-Geod Marine Licences (DMLs). This is considered essential for
Friday-or-a-bank-heliday-undersection-1-ef-the the reasons already explained by the Applicant during the
Banking-and-Financial- Dealings-Act-1971; course of the examination.

The Applicant proposes to provide a position statement
with the MMO at deadline 9 which sets out the Applicant's
position in this respect as well as the alternative drafting
options.

In summary, the Applicant recognises that the drafting
proposed by the ExA would be consistent with the
drafting proposed by Hornsea Project Three (if the same
approach is accepted by the Secretary of State) and that
it would make use of the existing mechanism for appeals
under the 2011 Regulations, with modified timescales.
The Applicant welcomes the proposed modifications to
the 2011 Regulations, which would ensure that (similar to
the bespoke arrangements proposed by the Applicant)
there is certainty as to timeframes for decision making. In
summary, whilst the bespoke appeals process would
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following the receipt by the undertaker of the
final survey report from the periodic burial
survey, notify mariners by issuing a notice to
mariners, the MMO and by informing Kingfisher
Information Service of the location and extent of
exposure.

Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes
offer consistency for determination of approvals under
Requirements and DML conditions, the Applicant is
content to include an appeals mechanism which adopts
the modified 2011 Regulations in respect of DML
approvals.
The Applicant has therefore adopted the ExA's suggested
drafting in the dDCO submitted at Deadline 8.
Part 4 (11) In case o_f damag_e to, or destruction or decay Amendment seeks to Whilst the Applicant is content to include reference to the
Condition of, the authorised p_rOJeCt _Seaward of MHWS mitigate safety risks to Kingfisher Information Service of Seafish in the dDCO, it
9(11) or any part thereof including the exposure of fishing operations. is not appropriate to deal with exposure of cables in this
cables the undertaker must as soon as possible Condition. This is dealt with separately in Condition
and no later than 24 hours following the 9(12), and the requirements of Conditions 9(11) and
undertaker becoming aware of any such damage, 9(12) would conflict if both were to be included in the
destruction or decay, notify MMO, MCA, Trinity DMLs. The Applicant also understands that it is Trinity
House, the Kingfisher Information Service of House's and the MCA's preference to deal with exposure
Seafish and the UK Hydrographic Office. of cables in a separate condition; the new Condition 9(12)
was introduced (it previously formed part of Condition
9(11) but was amended to Condition 9(12)) following
representations from Trinity House.
Condition (12) In case of exposure of cat!les', onor above the Amendment reflects The Applicant does not agree with the change to a three
9(12) seabed, the undertaker must within five-three days day timeframe. There is no precedent for this approach,

nor any justification provided by the MMO or MCA as to
why this period should be reduced from five days, which
the Applicant already considers will be challenging to
meet in view of the need to collate and review this data.
The other equivalent timeframes in Condition 9 of the
DMLs (i.e. Condition 9(6),(8), and (9)) include a five day
period and so, in the interests of consistency and
reasonableness, the Applicant does not agree with this
change.

However, the Applicant has no objection to sending
copies of the notice to mariners to the MMO (and the
MCA), and this Condition has been amended in the
dDCO submitted at Deadline 8 to clarify that copies of all
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Examining Authority's (ExA's) suggested
changes

ExA's Comments

Applicant's Comments

notices must be provided to the MMO and the MCA within
five days.

Condition
14(1)

(n) a lighting and marking plan
(o) an operation and maintenance programme

Amendment reflects
suggestion made by MCA

The Applicant does not consider that this suggested
change is necessary.

A lighting and marking plan is not considered necessary
because there are adequate provisions included through
Conditions 10 and 11 of the Generation DMLs (Schedule
9-10) and Condition 5 and 6 of the Transmission DMLs
(Schedule 11-12) for the Applicant to agree lighting and
marking arrangements with the MCA and Trinity House.
The historic process for agreeing lighting and marking
specifications for an offshore wind farm in English waters,
including discharge of the Generation DML Conditions 10
and 11 and Transmission DML Conditions 5 and 6,
includes the development of a lighting and marking plan.
The Conditions themselves do not explicitly require a
lighting and marking plan document to be produced,
however this has historically been the route through
which developers have discharged the associated
Conditions. Given the number of stakeholders involved,
and the guidance documents (including MGN 543 that the
Applicant is already required to comply with) and
requirements that exist for the development of lighting
and marking for an offshore wind farm, it is the
Applicant’s position that the development of a lighting and
marking plan should continue to be dealt with in the
existing way. The lighting and marking plan required
under Condition 10 and 11 of the Generation DML
(and/or Condition 5 and 6 of the Transmission DML) will
need to be maintained as a live document which allows
for consultation with a number of stakeholders.
Formalising this process would limit the ability to respond
to consultation in a fluid manner, which is necessary in
order to effectively meet guidance requirements whilst
balancing the concerns of various stakeholders.
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Examining Authority's (ExA's) suggested
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An operation and maintenance programme is already
included and covered by Condition 9(1)(j) of the
Generation DMLs and Condition 9(1)(j) of the
Transmission DMLS which is to be in accordance with the
outline offshore operations and maintenance plan
(document reference: 8.11).

These amendments are therefore not considered
necessary. The Applicant has also discussed this matter
with the MCA and the Applicant understands that,
following consideration of the Applicant's position, the
MCA are content with the current drafting on the basis
that the required details are already secured in the DML
conditions.

(ee) For the avoidance of doubt “distribution” in

endeavours to determine an application for

consistency whilst

Condition . . To provide for certainty in The Applicant agrees with the principle of this drafting
14(1)(e) sub-pgr_agr_aph (e) of this paragraph must 'nCI_Ude the Scour Protection and and has amended the dDCO, submitted at Deadline 8,
quantities in respect of each structure comprised | ~apie Protection Plan accordingly. However, the Applicant considers that it is
in the offshore works and intended to be subject only necessary to refer to scour within the definition of
toscour and cable protection distribution (rather than scour and cable protection). This
reflects the intention of the parties, because only scour
[Condition 9 in each of Schedules 11 and 12 to be will be distributed in quantities around structures, and the
amended accordingly] Applicant has since discussed and agreed this matter
with the MMO.
Condition —(1) Any arc_haeolog_lqal reports_p_roduced n Amendment reflects The Applicant does not consider that the suggested
15(1) accordance \_N'th condition 14§h)(”_') are-te-must drafting protocol change reflects the intention of the parties, as outlined in
be agreed with the statutory historic body. the outline written scheme of investigation (offshore)
(document reference 8.6). The Applicant has however
amended the wording within the dDCO submitted at
Deadline 8 to make it clear that the archaeological reports
must be agreed with the MMO in consultation with the
statutory historic body.
Condition 5) Unless otherwise agreed in writing with the To reflect concerns of TH Delays in making requests for further information, or
15(5) undertaker, the MMO must use reasonable and provide certainty and numerous successive requests for further information,

can considerably delay and frustrate the approval of DML
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Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes
approval made under condition 14 as soon as preserving the possibility of | conditions. It is for this reason that the Applicant had
practicable and in any event within a period of six| extension of time by sought to place a time limit on requests for further
four months commencing on the date the agreement information. However, if the principle of appeal against
application is received by the MMO. erifthe non-determination (and refusal) is accepted, such that
MMO reasonably-reguests further informationto there is a clear and certain timeframe within which
ot inetl licationf I withi decisions must be made, the Applicant acknowledges
- . ' that it is not essential to restrict requests for further
period-of-fout e s COMMERCRG- the-date information in order to prevent unnecessary and
WW#WMW continuous extensions to determination. However, where
MMO-For-the-purpeses-of-thisparagraph-(5)the there is no restriction on the ability to request further
MMO-may-only-request-furtherinformationfrom information, the Applicant agrees with the ExA that the
the-undertakerwithina-period-oftwo-months time period for determination should remain at four
from-receiptof- the-applicationforapprovak months (subject to extension by agreement). This
maintains flexibility, is consistent with existing/ previous
decisions and provides certainty for all parties.
The Applicant has therefore accepted the ExA's
suggested drafting in the dDCO submitted at Deadline 8.
Condition {8} No-partof the-authorised-scheme-may Amendment reflects Whilst it i§ recognised that the Emergency Response
15(8) commence-unti-the MMO-in-consultation . Cooperation Plan (ERCoP) is a working document, and the
With(8)-the MCA-has-given- written-approval suggestion made by MCA  |appjicant therefore agrees that it is appropriate to amend
%&H-EWWHS&GGW% the condition to ensure that the ERCoP can be updated
(ERCoP) which-includes full details 6 throughout the lifetime of the Project, the Applicant does not
consider that the MCA's suggested condition is an
pla IE.I CREergeRey; 'ESI;EI.'EE ahe EE. appropriate replacement. The MCA's amendments will
epmmeenmkepmﬁnd require a Search and Rescue (SAR) checklist to be in place
deeenﬂwmssqemng—phases—ef—that—pamef—me (in order to enable the MCA to confirm that appropriate
authorised-scheme-in-accordance-with-the recommendations have been met) in advance of
MCA commencement. However, the template for the required
recommendations-contained-within- MGN543 SAR checklist is currently a draft document created by the
“Offshore Renewable-Energy-Installations MCA which has yet to be agreed between the MCA, MMO
{OREls)— and Nautical Offshore Renewable Energy Liaison
Guidanee-on UK Navigational Practice-Safety Committee (NOREL). It should also be noted that any
1 E R I " and ]’ amendment to this condition will mean that it is no longer
. . . consistent with the same condition in the draft DCO for
eenﬂ#med—m—umﬂag—that—th&undeﬁal@r—has Hornsea Project Three. Notwithstanding this, the Applicant
taken-into-account-and,so-farasis-applicable to has proposed the following amendments to this condition in
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swath-bathymetry survey to include a 100%
coverage that meets the requirements of IHO(b)

to the extent they surpass
IHO(b) S44ed5 Order 1a

Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes
that-partof-the-authorised the dDCO submitted at Deadline 8 in order to address the
schemeadegquately-addressed MGCA MCA's concerns:
tati i ed withi
MGN543=Offshore Renewable Energy "No part of the authorised scheme may commence until the
Installations {OREls)}—Guidanceon-UK MMO, in consultation with the MCA, has given written
Navigational-Practice-Safety-and-Emergency approval of an Emergency Response Co-operation Plan
Response (ERCoP) which includes-full details of the plan for
Issues’ and-its-annexes—The ERCoP-and emergency, response and co-operation for the
associated-guidance-and-reguirements-must be conctrcdoncoornhennnddocommissioninoshosos oot
implemented-as-approved,-unless-otherwise part-of the authorised scheme in accordance with the MCA
i iti the | 1'|, 1O at] recommendations contained within MGN543 “Offshore
ith 1 hed I . I Renewable Energy Installations (OREIs) — Guidance on UK
' Navigational Practice, Safety and Emergency Response
MWAWW Issues” and has confirmed in writing that the undertaker has
*deﬂﬂﬁed—mmhe*%ee%r—anéaw taken into account and, so far as is applicableto-that-part-of
propesed-changes-raust-be-submitted-to-the the-authorised-scheme,-adequately addressed MCA
MMO-in-writing-for-approval-in-consultation recommendations contained within MGN543 “Offshore
withMCA. Renewable Energy Installations (OREIs) — Guidance on UK
Navigational Practice, Safety and Emergency Response
(8) No part of the authorised project may Issues” and its annexes. The ERCoP and associated
commence until the MMO, in consultation with guidance and requirements must be implemented as .
the MCA, has confirmed in writing that the approved_, unle_ss otherwise agreed in writing by the MMO in
- . consultation with the MCA. The-deecument-must-bereviewed
undertaker has taken into account and, so far as is | | | X fied
applicable to that stageof the project, adequately WMM%WW
addressed all MCA recommendations as - MO in it ol i -
appropriate to the authorised project contained
within MGN543 "Offshore Renewable Energy
Installations (OREIs) — Guidance on UK
Navigational Practice, Safety and Emergency The revised wording also keeps the condition in line with
Response Issues” and itsannexes. the principles (including use of an ERCoP) from previously
as made Orders such as the East Anglia Three DCO.
Condition 18 (2)(b) “a high-resolution full sea floor coverage To reflect HE requirements | As the Applicant explains in its Comments on Deadline 6

Written Submissions (document reference: EXA,
Comments; 10.D7.20), the Applicant's original wording
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Examining Authority's (ExA's) suggested
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ExA's Comments

Applicant's Comments

S44ed5 Order 1a, and side scan sonar, of the
area(s) within the Order limits in which it is
proposed to carry out construction works and
disposal activities under this licence;”

and provide

mirrors the requirements of the IHO S44ed Order 1a and
is therefore considered appropriate. The Applicant also
notes that the details of the survey must be agreed with
the MMO in consultation with Historic England through
the production of the final Offshore Written Scheme of
Investigation (WSI) and therefore the Applicant maintains
that it is not necessary to include the precise details on
the face of the DCO.

With regards to the addition of “disposal activities”, the
Applicant maintains that the commitments made within
the Outline WSI (offshore) (document 8.6) allow for any
appropriate requirement for monitoring to be considered
and agreed with the MMO in consultation with Historic
England post-consent.

The Applicant has discussed this position with Historic
England and Historic England stated that “We appreciate
the explanation provided to us and we have no further
comment to offer”. Therefore, it is the Applicant's
understanding that Historic England accept the
Applicant's position and that there is no justification for
this change.

Condition 20

2(e) a bathymetric survey to monitor the
effectiveness of archaeological exclusion zones
identified to have been potentially impacted by
construction works. The data shall be analysed by
an accredited archaeologist as defined in the
offshore written scheme of investigation required
under condition 14(h).

Amendment reflects
suggestion by HE

As the Applicant explains in its Comments on Deadline 6
Written Submissions (document reference: EXA,
Comments; 10.D7.20), monitoring of Archaeological
Exclusion Zones (AEZ)s is referred to in the In Principle
Monitoring Plan (document 8.12) which also states that
“The principal mechanism for delivery of monitoring is
through agreement on the offshore Written Scheme of
Investigation (WSI)”.

The Applicant therefore maintains that this requirement is
also already suitably secured and does not require to be
noted on the face of the DMLs.

The Applicant has discussed this position with Historic
England and Historic England stated that “We note the
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Ref Examining Authority's (ExA's) suggested ExA's Comments Applicant's Comments
changes

explanation provided and we have no further comment to
offer’.

Therefore, it is the Applicant's understanding that Historic
England accept the Applicant's position and that there is
no justification for this change.

Work No. 1 (phase -2)

Schedule To reflect authorised works The Applicant agrees with this suggested change and
10, Part 3, under the licence has amended the dDCO, submitted at Deadline 8,
paragraph accordingly.

2(1)

Schedule Work No. 2 (phase 1-2) To reflect the authorised The Applicant agrees with this suggested change and
12, Part 3, Work No. 3 (phase 1-2) works under the licence has amended the dDCO, submitted at Deadline 8,
paragraphs | Work No. 4A (phase 1-2) accordingly.

2(1) - (4) Work No. 4B (phase 1-2)

Schedules 9-12, Part 5 Appeal Procedure

Part 5 23 mmmm%mm% To provide for an appeal The Applicant agrees with the principle of an appeal
Procedure | ofState-acopy-ofthe-apphication-submitied-tothe procedure broadly process connected to a refusal or non-determination of a
for appeals | MMO-and-any-suppoerting-documentation-whieh | . cictent with existing document submitted to the Marine Management
the-undertakermay-wish-to-provide-(“theappeal | starutory processes and Organisation (MMO) for approval under the Deemed

documentation): consistent with similar Marine Licences (DMLs). This is considered essential for

24—The-undertakermust-on-the same-day DCO’s the reasons already explained by the Applicant during the

providecopies-of the-appeal- decumentation-to course of the examination.

the-MMO-and a_ny |ele_va||tee||sultee. . The Applicant proposes to provide a position statement
25-As-seon-asis-practicable-afterreceiving with the MMO at deadline 9 which sets out the Applicant's
I Ld ion_but
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position in this respect as well as the alternative drafting
options.

In summary, the Applicant recognises that the drafting
proposed by the EXA would be consistent with the
drafting proposed by Hornsea Project Three (if the same
approach is accepted by the Secretary of State) and that
it would make use of the existing mechanism for appeals
under the 2011 Regulations, with modified timescales.
The Applicant welcomes the proposed modifications to
the 2011 Regulations, which would ensure that (similar to
the bespoke arrangements proposed by the Applicant)
there is certainty as to timeframes for decision making. In
summary, whilst the bespoke appeals process would
offer consistency for determination of approvals under
Requirements and DML conditions, the Applicant is
content to include an appeals mechanism which adopts
the modified 2011 Regulations in respect of DML
approvals.

The Applicant has therefore adopted the ExA's suggested
drafting in the dDCO submitted at Deadline 8.
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(1) Where the MMO refuses an
application for approval under
condition 14 [condition 9 in Schedules
11 and 12] and notifies the undertaker
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O]

accordingly, or fails to determine the
application for approval in accordance
with condition 15 [condition 10 in
Schedules 11 and 12] the undertaker
may by notice appeal against such a
refusal or non-determination and the
2011 Regulations shall apply subject

to the modifications set out in

paragraph (2)

The 2011 Regulations are modified so as
to read for the purposes of this Order only
as follows—

In regulation 6(1) (time limit for the notice of
appeal) for the words “6 months” there is
substituted the words “4 months”.

(b) For regulation 4(1) (appeal against
marine licensing decisions) substitute—
“A person who has applied for approval
under condition 15 of Part 4 of
Schedule 9; condition 15 of Part 4 of
Schedule 10; condition 10 of Part 4 of
Schedule 11; or condition 10 of Part 4
of Schedule 12 to the Norfolk VVanguard
Offshore Wind Farm Order 201[ ] may
by notice appeal against a decision to
refuse such an application or a failure to
determine such anapplication.”
(c) For regulation 7(2)(a) (contents of the
notice of appeal) substitute—
“a copy of the decision to which the
appeal relates or, in the case of non-
determination, the date by which the
application should have been
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determined; and”

(d) In regulation 8(1) (decision as to
appeal procedure and start date) for the
words “as soon as practicable after”
there is substituted the words “within
the period of [2] weeks beginning on
the date of”.

(e) In regulation 10(3)
(representations and further
comments) after the words “the
Secretary of State must” insert the
words “within the period of [1] week”
(f) In regulation 10(5)
(representations and further
comments) for the words “as soon
as practicable after” there is
substituted the words “within the
period of [1] week of the end of”.

(9) In regulation 12(1)

(establishing the hearing or

inquiry) after the words “(“the
relevant date”)” insert the words
“which must be within [14]

weeks of the start date”.

(h) For regulation 18(4) substitute—
“Subject to paragraphs (1) and (3),
each party shouldbear its own costs
of a hearing or inquiry held under
these Regulations.”

(i) For regulation

22(1)(b) and (c)

(determining the

appeal—general)
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substitute— “(b) allow

the appeal and, if

applicable, quash the

decision in whole or in

part;

(c) where the appointed person
quashes a decision under sub-
paragraph (b) or allows the appeal in
the case of non-determination, direct
the Authority to approve the
application for approval made under
condition 15 of Part 4 of Schedule 9;
condition 15 of Part 4 of Schedule 10;
condition 10 of Part 4 of Schedule 11;
or condition 10 of Part 4 of Schedule
12 to the Norfolk VVanguard Offshore
Wind Farm Order 201[ ].”

() In regulation 22(2) (determining
the appeal—general) after the

words “in writing of the
determination” insert the words
“within the period of [12] weeks
beginning on the start date where

the appeal is to be determined by
written representations or within the
period of [12] weeks beginning on
the day after the close of the

hearing or inquiry where the appeal
is to be determined by way of
hearing or inquiry”
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